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2018-TIOL-15-HC-ALL-GST

IN THE HIGH COURT OF ALLAHABAD

Writ Tax No. 87 of 2018

PROACTIVE PLAST PVT LTD

Vs

STATE OF U P AND 2 OTHERS

Pankaj Mithal & Saral Srivastava, JJ

Dated: February 1, 2018

Appellant Rep by: Mr Nishant Mishra 
Respondent Rep by: C S C

GST - Petitioner is aggrieved by the seizure of his goods vide impugned order dated 20.01.2018 passed
under Section 129(1) of the UP GST Act, 2017 - Petitioner submits that admittedly the seized goods were
in transit from outside the State & therefore, Rule 138 of the Rules framed under the U.P.G.S.T. by a
notification dated 21.07.2017 making E-Way bill mandatory would apply only in respect of goods in transit
within the State of U.P. and not for goods brought from outside the State. Held: Even if the seizure is
treated to be under Section 129(1) of the Central G.S.T., as there was no provision of E-Way bill on the
relevant date under the Central G.S.T and, therefore, prima facie the seizure appears to be illegal -
Counsel for Revenue may seek instructions and file counter affidavit within two weeks and matter be listed
for admission/final disposal thereafter - since the goods seized are said to be perishable nature, the same
are directed to be released along with vehicle subject to the petitioner furnishing indemnity bond and
security (other than cash and bank guarantee) in respect of the proposed tax and penalty on the value of
the goods shown in the documents accompanying the same: High Court

Interim relief granted

JUDGEMENT

Heard Sri Nishant Mishra, learned counsel for the petitioner and Sri C.B. Tripathi, Special Counsel for the
State of U.P.

The petitioner is aggrieved by the seizure of his goods vide impugned order dated 20.01.2018 passed
under Section 129(1) of the U.P. Goods and Services Tax Act, 2017 (hereinafter referred to as the
U.P.G.S.T.).

The submission is that as admittedly the seized goods were in transit from outside the State the
transaction would be covered by the Integrated Goods and Services Tax Act, 2017 (I.G.S.T.) read with
Central G.S.T. and that the provisions of the U.P. G.S.T. or its Rules or the notifications issued therein
would not apply.

Sri Tripathi, has submitted that actually the order of seizure has been passed under Section 6 of the
I.G.S.T. read with Section 129(1) of the Central G.S.T. and therefore, mere wrong mention of the
provision on the order of seizure would not invalidate the same.

The provisions of U.P.G.S.T. are applicable to transactions within the State of U.P. whereas I.G.S.T. covers
the interstate transactions.
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Section 20 of the I.G.S.T. makes applicable the provisions of Central G.S.T. in respect to matters relating
to inspection, search and seizure under the said Act.

Rule 138 of the Rules framed under the Central G.S.T. provides that till such time E-Way bill system is
developed and approved by the Council, the Government by notification may specify the documents which
are to be carried with the consignment of goods. In exercise of the said power a notification has been
issued which provides for the carrying of E-Way bill with the goods in transit but the same is applicable
has been enforced w.e.f. 1st February, 2018 and not before.

Simultaneously, U.P.G.S.T. also contains similar provisions and in exercise of the power under Rule 138 of
the Rules framed under the U.P.G.S.T. by a notification dated 21.07.2017 has made E-Way bill mandatory
but that may apply only in respect of goods in transit within the State of U.P. and not for goods brought
from outside the State.

Therefore, even if the seizure is treated to be under Section 129(1) of the Central G.S.T., as there was no
provision of E-Way bill on the relevant date under the Central G.S.T. prima facie the seizure appears to be
illegal.

Sri Tripathi, may seek instructions and file counter affidavit within two weeks.

List for admission/final disposal after the filing of the counter affidavit.

In the meantime, as the goods seized are said to be perishable nature the same are directed to be
released along with vehicle subject to the petitioner furnishing indemnity bond and security (other than
cash and bank guarantee) in respect of the proposed tax and penalty on the value of the goods shown in
the documents accompanying the same.

(DISCLAIMER: Though all efforts have been made to reproduce the order correctly but the access and
circulation is subject to the condition that Taxindiaonline are not responsible/liable for any loss or damage
caused to anyone due to any mistake/error/omissions.)

 


