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vkns'k@ ORDER 

 
PER: VIKRAM SINGH YADAV, A.M. 
 

 This is an appeal filed by the assessee against the order of ld. 

CIT(A), Ajmer dated 27.12.2018 for the Assessment Year 2010-11 

wherein the assessee has taken the following grounds of appeal:-  

 

“1. That the ld. A.O. has erred in law as well as in facts of the 

case in assuming jurisdiction u/s 148 of the I.T. Act, 1961. 

 

2. That both the lower authorities have erred in law as well as in 

facts of the case in considering cash deposit into bank account as 
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unexplained and thereby made addition/sustained addition of Rs. 

20,90,070/- to the returned income. 

 

3. That ld. CIT(A) has erred in law as well as in facts of the case 

in not affording sufficient opportunity of being heard, hence 

violated principle of natural justice.” 

 

 

2. Briefly the facts of the case are that the assessee is engaged in 

the business of trading of commodity derivatives on MCX and NCDEX 

stock exchanges. The Assessing officer, on receipt of certain 

information, noticed that the assessee has carried out commodity 

transactions worth Rs. 7,33,80,90,800/- during the financial year 2009-

10 and basis the same, formed the belief that the income of Rs. 

7,33,80,90,800/- has escaped assessment and notice U/s 148 of the Act 

was issued to the assessee on 29.03.2017 after seeking necessary 

approval. In response, the assessee filed his return of income declaring 

loss of Rs. 20,83,207/- from transactions in commodity derivative. The 

loss so claimed on account of commodity trading was examined by the 

Assessing Officer and the same was not allowed to be carried forward 

given that the assessee has not filed its return of income U/s 139(1) of 

the I.T. Act. Further, during the course of assessment proceedings, on 

perusal of bank account of the assessee, the AO observed that there 

are cash deposits in the bank account of the assessee to the tune of  

Rs. 20,90,065/- which was considered by the AO to be unexplained 

income and brought to tax in the hands of the assessee. Being 

aggrieved the assessee carried the matter in appeal before the ld. 

CIT(A) who has dismissed the appeal of the assessee and now the 

assessee’s is in appeal before us. 
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3. Firstly, we take up ground no. 2 of the assessee’s appeal where 

he has challenged the addition of Rs. 20,90,070/- by considering the 

cash deposit in his bank account as unexplained and brought to tax. In 

this regard, the ld. AR submitted that from the perusal of the reasons 

so recorded by the AO before issuance of notice u/s 148, it may be 

noted the sole reason for exercising jurisdiction U/s 147 of the Act was 

formation of belief by the AO that income from commodity derivative 

has escaped assessment. However, on perusal of the assessment order, 

it may be noted that no addition was made by the AO on account of 

commodity derivative transactions and the addition which has been 

made by the AO is on altogether different ground i.e. unexplained cash 

deposit into the assessee’s bank account. It was submitted that it is a 

settled legal position that where the alleged income in respect of which 

the reasons were recorded were not brought to tax by the Assessing 

Officer, no addition on account of any other transactions can be made 

and the jurisdiction of the Assessing Officer comes to an end and even 

the rigors of explanation no. 3 to Section 147 of the Act cannot be save 

the jurisdiction of the Assessing Officer. In support, reliance was placed 

on the decision of the Hon’ble Bombay High Court in case of CIT vs. Jet 

Airways 331 ITR 236 where the decision of the Hon’ble Rajasthan High 

Court in case of CIT vs. Shri Ram Singh 306 ITR 343 has also been 

followed. It was accordingly submitted that in view of the factual matrix 

of the case and the binding judicial precedents where the alleged 

income in respect of which the notice has been issued U/s 148 of the 

Act was found non-existent, then the AO is precluded to extend his 

jurisdiction to tax any other income in the hands of the assessee.  
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4. Per contra, the ld. DR is heard who has relied on the orders of 

the lower authorities.  

 

5. We have heard the rival contentions and perused the material 

available on record. In order to appreciate the contention so advanced 

by the ld. AR, we refer to the reasons so recorded by the AO before 

issuance of notice U/s 148 of the Act which reads as under:- 

 

 “Reasons of reopening of the case: 

On perusal of details available on record, it is seen that the 

assessee has made commodity transaction of Rs. 

7,33,80,90,800/- during the FY 2009-10 but no return of income 

has been filed for the AY 2010-11. Thus, the assessee did not 

disclosed fully & truly all material facts necessary for his 

assessment. Therefore, I have reason to believe that income of 

Rs. 7,33,80,90,800/- has escaped assessment. 

In view of the above reasons, it is requested that necessary 

approval may kindly be accorded.” 

 

6. Further, on perusal of the assessment order passed by the AO 

U/s 143(3) r.w.s. 147 of the Act, the relevant finding of the AO in 

relation to the commodity transaction carried out by the assessee 

during the year under consideration reads as under:- 

“5. In response thereto, the assessee has filed details of 

commodity trading and shown gross sales of Rs. 9,12,54,31,410/, 

gross purchase of Rs. 9,12,75,14,617/- and declared net loss of 
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Rs. 20,83,206/-. On perusal of details, it is found that assessee 

has made net sales/turnover of commodity of Rs. 1,28,02,922/- ( 

11449211-1353711) and earned loss of (-) Rs. 20,83,207/-. 

6. Assessee is not allowed to carry forward the speculation loss, 

as the assessee has not filed return of income u/s 139(1) of the 

IT Act, 1961.”  

 

7. In light of above, it is clear that the reasons which has been 

recorded before issuance of notice U/s 148 of the Act relates to income 

in respect of commodity transaction which has escaped assessment 

during financial year 2009-10 relevant to the impugned assessment 

year. During the course of assessment proceedings, the said 

transactions were examined and the returned loss of Rs. 20,83,207/- 

was accepted by the Assessing Officer however the assessee was not 

allowed to carry forward the same as the assessee has not filed return 

of income U/s 139(1) of the Act. It is therefore clear that income in 

respect of which the reasons for escapement of income were recorded  

has not been brought to tax and is not subject matter of assessment by 

the Assessing Officer. Therefore, in light of the settled legal proposition 

of law as laid down by the various Courts including the decision of 

Hon’ble Bombay High Court in case of CIT vs. Jet Airways (supra) 

wherein it was held that in terms of Section 147 of the Act, the 

Assessing Officer has to assess or reassess the income which has 

escaped assessment and which was the basis for the formation to belief 

and it he does so he can also assessed or reassess any other income 

which has escaped assessment which come to his notice during the 

course of assessment proceedings. However, if after issuing notice U/s 
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148 of the Act, he accepted the contention of the assessee and holds 

that the income which he has initially formed a reason to believe had 

escaped assessment, has  as a matter of fact not escaped assessment, 

it is not open to him to independently assess some other income and if 

he intends to do so, a fresh notice U/s 148 would be necessary, we are 

of the considered view that the addition made by the Assessing Officer 

towards unexplained cash deposit in the assessee’s bank account 

cannot be sustained as the very reasons for reopening the assessment 

has not been made the subject matter of assessment in the hands of 

the assessee. In light of above ground no. 2 is decided in favour of the 

assessee.  

 

8. In light of above discussions, though various contentions have 

been raised by both the parties regarding legality of notice and 

assumption of jurisdiction U/s 147 of the Act in ground no. 1 and on 

merits of the additions so made by the AO, we do not deem it 

necessary to examine the said ground and the contentions so advanced 

by both the parties.  In the result, the same are treated as infructious 

and not adjudicated upon.      

  

 In the result, the appeal filed by the assessee is allowed.   

 

Order pronounced in the open Court on 24/04/2019. 

          Sd/-                                                    Sd/- 

   ¼fot; iky jko½        ¼foØe flag ;kno½ 
  (Vijay Pal Rao)       (Vikram Singh Yadav) 
U;kf;d lnL;@Judicial Member  ys[kk lnL;@Accountant Member 
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Tk;iqj@Jaipur   

fnukad@Dated:-24/04/2019. 
*Santosh 
vkns'k dh izfrfyfi vxzsf’kr@Copy of the order forwarded to: 
1. vihykFkhZ@The Appellant- Shri Badri  Narayan Choudhary, Jaipur.  
2. izR;FkhZ@ The Respondent- ITO, Ward-4(1), Jaipur. 

3. vk;dj vk;qDr@ CIT 

4. vk;dj vk;qDr@ CIT(A) 

5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur. 
6. xkMZ QkbZy@ Guard File { ITA No. 283/JP/2019} 

 

               vkns'kkuqlkj@ By order, 

 
 

             lgk;d iathdkj@Asst. Registrar 


